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INTRODUCTION

In its latest improper attempt to dispatch the Commonwealth’s G.L. c. 93A, § 4
enforcement action against it, Exxon Mobil Corporation (ExxonMobil), one of the world’s most
powerful companies, now invokes a statute intended to shield people of modest means from
meritless suits by large private interests that seek to punish those people for exercising their right
to petition the government. But ExxonMobil is not a person of modest means and the
Commonwealth is not a large private interest. The Attorney General, by contrast, is exercising
her express statutory authority to enforce c. 93A in the public interest to protect Massachusetts
investors and consumers from ExxonMobil’s repeated and ongoing unlawful deception.

The Court should deny ExxonMobil’s Special Motion because G.L. c. 231, 8 59H, does
not apply to actions brought by the Commonwealth to enforce c. 93A; the Commonwealth’s
action is not a strategic lawsuit against public participation (SLAPP); and the First Amendment
does not protect ExxonMobil’s deceptive marketing—in product advertisements, promotional
materials, communications with investors and private meetings with the senior management of
Boston investment firms—uwhich, in any event, do not constitute petitioning under § 59H.

BACKGROUND AND PROCEDURAL HISTORY

ExxonMobil’s Special Motion is the most recent in a series of baseless procedural
maneuvers—repeatedly rejected by state and federal courts—designed to forestall first the
Attorney General’s investigation of ExxonMobil and now litigation of the Commonwealth’s c.
93A claims. Over four years ago, in April 2016, the Attorney General issued a civil investigative
demand (CID) to ExxonMobil. Instead of responding, ExxonMobil sued the Attorney General in
this Court and in a Texas federal district court, claiming that the CID violated its First

Amendment and other rights and that Commonwealth courts lacked personal jurisdiction over it.



This Court rejected ExxonMobil’s challenges to the CID and granted the Attorney
General’s cross-motion to enforce it. The Court held that ExxonMobil is subject to personal
jurisdiction in Massachusetts, the Attorney General had initiated her investigation on a belief that
ExxonMobil had violated c. 93A, and there was no basis whatsoever to disqualify the Attorney
General’s Office from continuing the investigation. See In re Civil Investigative Demand No.
2016-EPD-36, 2017 WL 627305, at *4-6 (Super. Ct. Jan. 11, 2017) (Brieger, J.). The Supreme
Judicial Court (SJC) then affirmed this Court’s opinion in all respects. See Exxon Mobil Corp. v.
Att’y Gen., 479 Mass. 312, 327-28 (2018), cert. denied, 139 S. Ct. 794 (2019).

ExxonMobil’s federal action was transferred from Texas to the Southern District of New
York. That court then dismissed ExxonMobil’s complaint, flatly rejecting the Company’s
conspiracy theory that Attorney General Healey issued her CID in bad faith to deprive
ExxonMobil of its rights, finding ExxonMobil’s constitutional and other claims to be based on
“extremely thin allegations and speculative inferences,” and therefore “implausible,” and
characterizing ExxonMobil’s tactics as “[rJunning roughshod over the adage that the best defense
is a good offense.” Exxon Mobil Corp. v. Schneiderman, 316 F. Supp. 3d 679, 686-87 (S.D.N.Y.
2018), appeal pending sub nom. Exxon Mobil Corp. v. Healey, No. 18-1170 (2d Cir. 2018).}

Meanwhile, the Commonwealth proceeded with its investigation and filed its complaint

in this Court in October 2019.2 Although the Commonwealth alleges only state-law violations,

! Signaling its desperation, ExxonMobil ignores the court decisions that rejected its
conspiracy narrative and relies instead on a since reversed Texas state court opinion adopting
(nearly verbatim) findings that ExxonMobil itself drafted. Exxon Mem. 10 (suggesting wrongly
that factual findings in reversed lower court decision still controlling).

2 Should the Court require additional information regarding the Commonwealth’s
investigation, the Commonwealth requests an opportunity to supplement its response. For
further background about the Amended Complaint, see, e.g., Opposition of the Commonwealth
to ExxonMobil’s Motion to Dismiss Commonwealth’s Amended Complaint (MTD Opp.) 1-7.
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ExxonMobil removed the case to federal court, and, in March 2020, Judge Young remanded,
rejecting each of ExxonMobil’s far-fetched removal arguments, echoing the New York court’s
“running roughshod” observation, and finding that, “[c]ontrary to ExxonMobil’s caricature of the
complaint, ... [i]t alleges only corporate fraud.” Mass. v. Exxon Mobil Corp., 2020 WL 2769681,
at *10, *15 (D. Mass. May 28, 2020). ExxonMobil did not appeal.

Now, nine months after the Commonwealth filed its Complaint, and after it lost its
removal gambit, ExxonMobil continues to run “roughshod” through meritless attempts to derail
this case: this time by filing a Special Motion to Dismiss the Amended Complaint, which repeats
its tired, thrice-rejected claim that the Commonwealth is targeting ExxonMobil in bad faith.

ARGUMENT

l. The Anti-SLAPP Statute Does Not Apply to Civil Enforcement Actions by the
Attorney General on behalf of the Commonwealth.

ExxonMobil’s attempt to weaponize the anti-SLAPP statute to thwart a duly-filed action
by the Commonwealth to enforce c. 93A stumbles immediately. First, ExxonMobil’s motion is
incongruous with the anti-SLAPP statute and c. 93A because (i) the anti-SLAPP statute’s text
and purpose make clear that the Legislature did not intend to allow defendants to use the statute
to impede a government enforcement action and (ii) applying the statute here would conflict with
the Legislature’s decision to authorize the Attorney General to enforce c. 93A to protect the
public interest. Second, allowing ExxonMobil’s meritless motion to advance at all would light
the path for every defendant in a consumer protection, securities, or similar statutory action by
the Commonwealth to pursue the same tactic to delay the enforcement of Massachusetts laws.

For that reason, too, denying ExxonMobil’s motion ab initio is necessary in this case.



A. The Text and Purpose of the Anti-SLAPP Statute, Which Was Enacted to
Deter Abusive Litigation by Private Parties, Make Clear that It Does Not
Apply to Actions by the Attorney General Under G.L. c. 93A, § 4.

Nothing in the text of the anti-SLAPP statute demonstrates that it extends to actions by
the Attorney General, expressly authorized by c. 93A, § 4, to protect consumers and investors
from unfair and deceptive acts and practices and advance the public interest. Exxon, 479 Mass.
at 323; Moronta v. Nationstar Mortg., LLC, 476 Mass. 1013, 1015 (2016) (“c. 93A is a broad
remedial statute™). Against this backdrop, ExxonMobil cannot show that the Commonwealth is a
“party” encompassed by the anti-SLAPP statute. The statute authorizes a “party” to a civil
action to file a “special motion to dismiss” the other “party[’s]” claims against it if the other
party’s affirmative “claims ... are based on” the moving “party’s exercise of its right of petition.”
G.L. c. 231, 8 59H. But § 59H does not define the term “party,” and it is settled that general

words in a statute like “party,” “person,” or “whoever” do not “ordinarily ... include the State.”
Hanson v. Commonwealth, 344 Mass. 214, 219 (1962); see Town of Boxford v. Mass. Highway
Dep’t, 458 Mass. 596, 605 (2010) (“whoever”). Instead, “[w]hen the Legislature ... intend[s] to
include both” the government and private parties within a statute’s scope, it must do so
expressly. Donohue v. City of Newburyport, 211 Mass. 561, 567 (1912).2 And, indeed, where
the Legislature has so intended, it has done so expressly. G.L. c. 161C, § 6 (defining “party” to
include “the commonwealth”). There being no express indication in the anti-SLAPP statute, the
statute’s use of the term “party” cannot include the Commonwealth.

Longstanding separation-of-powers principles reinforce that conclusion. Inc. 93A, § 4,

the Legislature delegated broad authority to the Attorney General to “bring an action in the name

% See also Bretton v. State Lottery Comm’n, 41 Mass. App. Ct. 736, 738-39 (1996) (c. 93A
does not expose state commission to suit where the statute “contains no explicit indication that
governmental entities” come within “its provisions” (citation omitted)).
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of the commonwealth against” a person when she “has reason to believe” the person has violated
c. 93A and prosecuting the action is “in the public interest.” “As Massachusetts’s chief law
enforcement officer, the Attorney General has a manifest interest in enforcing” c. 93A, Exxon,
479 Mass. at 323, and “broad [prosecutorial] discretion,” Shepard v. Att’y Gen., 409 Mass. 398,
401 (1991); see Commonwealth v. Pellegrini, 414 Mass. 402, 404 (1993) (Art. 30 of the
Declaration of Rights “essentially grant[s] the prosecutor exclusive power to decide whether to
prosecute a case.”). As a matter of both statutory construction and separation-of-powers, it thus
makes no sense to overlay 8 59H’s requirements onto c. 93A, § 4’s clear directive that the
Attorney General may file an action whenever she believes there is a reasoned basis for doing so.
A contrary conclusion “would constitute an intolerable interference by the judiciary in the
executive department of the government and would” violate “art. 30.” Shepard, 409 Mass. at
401 (citation omitted).* Applying § 59H in these circumstances would compromise the
Commonwealth’s ability to secure compliance with state law. See infra Pt.I1.B.

The fact that the Legislature created an express role for the Attorney General in 8 59H
confirms both points. The statute states that “[t]he attorney general ... may intervene to defend or
otherwise support the moving party on such special motion.” G.L. c. 231, 8 59H. That express
role would make no sense if the Legislature intended to include the Commonwealth or its
agencies within the “parties” potentially subject to the statute. It is well established “that where

the Legislature has employed specific language in one paragraph, but not in another, the

4 Sovereign immunity principles also support that conclusion because, they, too, protect the
Commonwealth’s administration and law enforcement “from interference by the courts at the
behest of litigants except” where the Legislature has expressly or by necessary implication
included the Commonwealth within a statute’s scope. New Hampshire Ins. Guar. Ass’n v.
Markem Corp., 424 Mass. 344, 351 (1997); see Boxford, 458 Mass. at 601. ExxonMobil’s
reliance on the anti-SLAPP statute here has already interfered, and will continue to interfere,
with the Attorney General’s administration of her discretionary authority to enforce c. 93A.
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language should not be implied where it is not present.” Beeler v. Downey, 387 Mass. 609, 616
(1982). And it is equally well established that courts should reject an interpretation of a statute
that defies “common sense” or “produce[s] absurd ... results.” Dillon v. MBTA, 49 Mass. App.
Ct. 309, 316 (2000). This is such an instance, because the Attorney General is “Massachusetts’s
chief law enforcement officer,” Exxon, 479 Mass. at 323, and by statute she must “appear [in
court] for the [Clommonwealth” and its agencies and officers, G.L. c. 12, § 3; see id. § 10

LR N1Y

(Attorney General may “prosecute ... actions” “[w]henever it appears” that a person is engaged
in “unlawful practices in restraint of trade or for the suppression of competition™). A contrary
conclusion would indeed be absurd, as this case highlights, because the Attorney General would
be placed in the position of both defending an anti-SLAPP motion against the Commonwealth
and deciding—as the statute expressly contemplates—whether to intervene to support the party
that filed that motion against the Commonwealth. The Legislature, of course, could not have
intended such an incongruous predicament.

Section 59H’s history, context, and purpose undeniably confirm the conclusion that the
Legislature did not intend for private parties to employ the statute against the Commonwealth.
See Commonwealth v. Ray, 435 Mass. 249, 250 (2001). By all accounts, the statute’s genesis
was the Legislature’s concern with a “disturbing increase in [meritless] lawsuits,” 1994 House
Doc. No. 1520 (preamble), “brought by large private interests to deter common citizens from

exercising their political or legal rights or to punish them for doing so,” Duracraft Corp. v.

Holmes Prods. Corp., 427 Mass. 156, 161 (1998) (citation omitted).> But the Commonwealth is

® In Duracraft, the SJC identified “[o]ne lawsuit” as “hav[ing] been the impetus for” § 59H,
427 Mass. at 161, but there were others, e.g., Doris Sue Wong, Bill to Discourage Suits by
Developers Returns to House, Boston Globe, May 1, 1994, at 34 (describing lawsuit by
developer against biologist for opinion on pier construction’s impacts). In that case, the Attorney



not a “large private interest[],” id., and courts must construe § 59H to “appl[y] only to SLAPPs,”
not “suits arising in wholly different circumstances,” id. at 163 n.11. A state law enforcement
action presents such circumstances since there is no indication whatsoever that the Legislature
intended private parties, like ExxonMobil, to use 8 59H to impede an action by the Attorney
General under her express authority to enforce c. 93A, because the “disturbing increase” in
meritless lawsuits the Legislature sought to address was, specifically, cases by “large private
interests” against “common citizens,” see id. at 161; see also Kilbane v. Sec’y of Human Servs.,
14 Mass. App. Ct. 286, 290 (1982). Maine’s highest court reached a similar conclusion when it
held that Maine’s anti-SLAPP statute, one nearly identical to the Commonwealth’s, cannot “be
invoked to thwart a ... government enforcement action commenced to address [a] defendant[’s]
alleged violations of law.” Town of Madawaska v. Cayer, 103 A.3d 547, 548 (Me. 2014). Given
8 59H’s language and purpose, this Court should do the same.
B. Applying 8§ 59H Here Would Severely Compromise the Attorney General’s

Authority to Use Her Statutory Authority to Protect Consumers and

Investors from Deceptive Acts and Practices.

ExxonMobil’s Special Motion will cause unjustified delay and waste judicial resources
by interfering with the Attorney General’s exercise of her law enforcement authority. First,
service of the Special Motion prevented the Commonwealth from serving any discovery. See
G.L. c. 231, 8 59H. While the statute permits a court to allow a motion for “specified

discovery,” id., that means the Commonwealth must engage in motion practice to do what it

normally could have done as of right under Mass. R. Civ. P. 26. Second, ExxonMobil’s Special

General helped to defend the biologist. 1d. More broadly, the nationwide push for anti-SLAPP
laws was based on a study of wealthy pro-development entities’ efforts to quash project
opposition through litigation. Penelope Canan & George W. Pring, Studying Strategic Lawsuits
Against Public Participation: Mixing Quantitative and Qualitative Approaches, 22 Law & Soc’y
Rev. 385, 388-90 (1988).



Motion will unjustifiably delay the resolution of this action and consume additional judicial
resources because the Court must now resolve both this Motion and ExxonMobil’s separately
filed forty-page motion to dismiss. Third, denial of the Special Motion will not end those
unintended consequences if, true to form, ExxonMobil immediately appeals. Blanchard [I1] v.
Steward Carney Hosp., Inc., 483 Mass. 200, 213 (2019) (allowing interlocutory appeal of anti-
SLAPP motion denial). The SJC has invited parties to ask appellate courts to expedite such
appeals, id. at 213 n.16, but that is cold comfort where the filing of an improper anti-SLAPP
motion has already had the effect of stymieing the Commonwealth’s enforcement action.

ExxonMobil thus seeks improperly to invoke a statute intended to eliminate spurious
private litigation as a tool to undermine a government law enforcement action brought to protect
the public interest. If 8 59H actually applied, defendants in myriad other actions brought by the
Commonwealth to enforce consumer protection, civil rights, antitrust, environmental protection,
and other laws could deploy the anti-SLAPP statute to impede and delay law enforcement
actions. See People v. Health Labs. of N. Am., 87 Cal. App. 4th 442, 450-51 (2001)
(“Subjecting” government enforcement actions to anti-SLAPP statute “could unduly hinder and
undermine ... efforts to protect the ... citizenry at large by delaying an enforcement action.”).
That is obviously not what the Legislature intended. Duracraft, 427 Mass. at 161.

Indeed, ExxonMobil’s invocation of 8 59H, if permitted, could easily lead to widespread

abuse. That is so because many c. 93A enforcement actions by the Attorney General target false

® Unlike § 59H, California’s anti-SLAPP law expressly excludes “enforcement action
brought in the name of the people of ... California,” Cal. Civ. Proc. § 425.16(d), but that
exclusion was included merely “to confirm the existence of the prosecutorial exemption assumed
by the [statute’s] drafters,” City of Long Beach v. Cal. Citizens for Neighborhood Empowerment,
111 Cal. App. 4th 302, 307 (2003); see Madawaska, 103 A.3d at 548, 551-52 (holding that
Maine’s anti-SLAPP statute does not apply to government law enforcement actions
notwithstanding lack of express exclusion of such actions from statute’s scope).

-8-



and misleading statements to investors and/or consumers. Applying 8 59H to such actions would
open the door to defendants, like ExxonMobil here, to mischaracterize false and misleading
commercial tactics as “petitioning” activities, undermining c. 93A. See Health Labs., 87 Cal.
App. 4th at 451 (“False advertising enforcement actions could be particularly susceptible to
delay by the moving manufacturer’s easy assertion [in anti-SLAPP motion] that the prosecutor’s
action interfered with its” First Amendment rights.). A contrary result would establish § 59H
itself as an instrument of harassment and abuse since defendants in law enforcement actions
would routinely file anti-SLAPP motions and subsequent interlocutory appeals to delay
government enforcement actions for years. That, of course, would undermine the protection of
investors and consumers under c. 93A while failing to advance the anti-SLAPP statute’s purpose
to protect “common citizens” from abusive litigation that frustrates their petitioning activity.
Duracraft, 427 Mass. at 167. ExxonMobil is not the first entity to misuse an anti-SLAPP statute
to delay consumer protection actions, but it should be the last in this state.’

1. Even if the Special Motion Is Not Barred Ab Initio, It Must be Denied Because the

Commonwealth’s Chapter 93A Action Is Not a SLAPP Suit and ExxonMobil Has

Failed to Establish that Its Deceptive Marketing and Sales Constitute Petitioning.

A consumer protection action by the Attorney General to remedy ExxonMobil’s
deceptive conduct is plainly not a SLAPP suit. Blanchard I, 483 Mass. at 213 (affirming denial
of § 59H motion because defamation suit not SLAPP suit). SLAPP suits “are by definition
meritless suits.” 1d. at 207. A “meritorious case means one that is worthy of presentation to a

court, not one which is sure of success.” Id. The Commonwealth’s c. 93A claims are far more

than “colorable,” were not brought to chill ExxonMobil’s right to petition, and, rather, were

" See John G. Osborn & Jeffrey A. Thaler, Maine’s Anti-SLAPP Law: Special Protection
Against Improper Lawsuits Targeting Free Speech and Petitioning, 23 Me. B.J. 32, 39 (2008).
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asserted to stop ExxonMobil’s unlawful commercial practices. Because this action is not a
SLAPP suit, the Court need go no further. But, in any event, the Special Motion fails because
the First Amendment does not protect ExxonMobil’s false and misleading commercial
advertisements, product promotional materials, and investor communications—all designed to
sell products and secure investors, and none of which constitute petitioning.

A. The Commonwealth’s c. 93A Claims Are Colorable and Asserted to Halt
ExxonMobil’s Unlawful Commercial Practices.

1. The Commonwealth is Presumed to Be Acting in Good Faith in
Enforcing the Consumer Protection Laws Against ExxonMobil.

The determination whether to investigate ExxonMobil, and then whether to file a c. 93A
action, is expressly delegated to the Attorney General. Supra Pt.1.A. Courts must also presume
that the government acts “in good faith” when it initiates a law enforcement action, see
Commonwealth v. Franklin, 376 Mass. 885, 894 (1978), and that the Attorney General “ha[s]
broad discretion” in deciding when an action under c. 93A is both appropriate and in the public
interest, Shepard, 409 Mass. at 401; see G.L. c. 93A, 8 4. Under the “presumption of regularity
accorded to prosecutorial decisionmaking,” courts thus assume that the “prosecutor has
legitimate grounds for the action [s]he takes,” unless proven otherwise. Hartman v. Moore, 547
U.S. 250, 263 (2006); see Arrigo v. Planning Bd. of Franklin, 12 Mass. App. Ct. 802, 811 (1981)
(defendant has burden to rebut presumption). Here, too, this Court must therefore presume that
the Commonwealth’s action is legitimate and thus colorable. See generally Blanchard [I] v.
Steward Carney Hosp., Inc., 477 Mass. 141, 161 (2017).

2. This Action Is Not a SLAPP Suit Under Blanchard 1 & 11.
The SJC recently adopted a new framework to protect plaintiffs from dismissal of their

legitimate claims under the anti-SLAPP statute. Blanchard I, 477 Mass. at 159-61. Under that
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framework, ExxonMobil must first establish “by a preponderance of the evidence that” the
Commonwealth’s c. 93A suit was “solely based” on ExxonMobil’s “own petitioning activities.”
Blanchard Il, 483 Mass. at 203. If it meets that burden, then the Commonwealth must either

(1) establish that ExxonMobil’s right to petition was “devoid of any reasonable factual support or
any arguable basis in law” and that its “acts caused actual injury” to the non-movant
Commonwealth (“first path”) or (2) demonstrate such that a “judge may conclude with fair
assurance” that its suit is colorable and not retaliatory, i.e., “not brought primarily to chill”
ExxonMobil’s “legitimate exercise of its right to petition” (“second path”). Id. at 204. The “fair
assurance” standard requires the Court to assess the “totality of the circumstances pertinent to the
nonmoving party’s asserted primary purpose in bringing its claim” to ascertain whether the
nonmoving party’s claim constitutes an actual SLAPP suit. 1d. at 205.

ExxonMobil has not met its threshold burden to show that the c. 93A claims in this action
are “solely based” on legitimate ExxonMobil petitioning. See infra Pt.I1.B. This Court, however,
may pass over that question, since, following Blanchard I1’s “second path,” and applying each of
the seven, non-dispositive factors set forth by the SIC, the Commonwealth’s action is clearly not
a SLAPP suit: (1) “whether the case presents as a “classic’ or ‘typical” SLAPP suit”; (2)
“whether the lawsuit was commenced close in time to the petitioning activity”; (3) “whether the
anti-SLAPP motion was filed promptly”; (4) “the centrality of the challenged claim in the
context of the litigation as a whole”; (5) “the relative strength of the nonmoving party’s claim”;
(6) “evidence that the petitioning activity was chilled”; and (7) “whether the damages sought by
the nonmoving party will burden the moving party’s right to petition.” 483 Mass. at 206-07.

The application of these factors dictates denial of the Special Motion.
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Absence of Classic SLAPP Suit Indicia

This case presents none of the indicia of a “classic” or “typical” SLAPP suit, since the
Commonwealth’s c. 93A enforcement action is not a lawsuit that bears even a remote
resemblance to the types of suits the statute was enacted to remedy, i.e., lawsuits “directed at
individual citizens of modest means for speaking publicly against development projects.” See
Blanchard Il, 483 Mass. at 206 (citing cases).

Timing of the Commonwealth’s Suit

The Attorney General initiated her investigation of ExxonMobil in 2016. It was not until
October 24, 2019, however, following an extensive multi-year investigation, that the
Commonwealth filed in this Court its 205-page, 830-paragraph complaint setting forth detailed
factual allegations in support of its legal claims that ExxonMobil misled and deceived
Massachusetts investors and consumers over the course of several years. Unlike SLAPP suits,
which are typically filed close in time to, and as a means to retaliate against, genuine petitioning
activity, here the Commonwealth took substantial time to conduct an exhaustive investigation, as
reflected in the complaint’s factual allegations regarding ExxonMobil’s historic knowledge of
climate change, its climate denial campaign, and its particular, ongoing deceptive commercial
practices and representations to Massachusetts investors and consumers. This factor thus weighs
heavily against a finding that the Commonwealth’s suit is a SLAPP suit.

Timing of ExxonMobil’s Special Motion

A defendant’s delay in filing a § 59H motion also counsels against treating a plaintiff’s
suit as a SLAPP suit because 8 59H is meant to provide expedited relief to those forced to defend
costly and meritless lawsuits as a consequence of the legitimate exercise of their right to petition.

Duracraft, 427 Mass. at 161. ExxonMobil’s delay in filing its Special Motion demonstrates that
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obstruction is its aim—not expedited relief. ExxonMobil has had the Commonwealth’s
complaint since October 2019 and did not file its Special Motion until the end of July 2020, nine
months later. Strategic delay in filing a § 59H motion is disfavored because such tactics unduly
burden plaintiffs. See Blanchard Il, 483 Mass. at 211. That admonition is amplified here, where
ExxonMobil’s delay tactics not only burden the Commonwealth, but also burden this Court with
a frivolous filing in the middle of a pandemic.

ExxonMobil could have filed its Special Motion in this Court following the docketing of
the Complaint in October 2019. Instead, it removed the case to federal court, where it also chose
not to seek dismissal under the anti-SLAPP statute, and imposed delay with that meritless
action.® ExxonMobil then could have moved in this Court as soon as the case was remanded in
March 2020. But ExxonMobil did none of those things. ExxonMobil’s strategic delay shows
that its Special Motion is not a serious effort, but rather one designed, again, to delay and
stonewall. This factor indicates strongly that the Commonwealth’s suit is not a SLAPP suit.

Centrality of Challenged Claim

ExxonMobil’s Special Motion seeks to dismiss all three counts in the Commonwealth’s
Amended Complaint. The Commonwealth’s action—the fruit of a multi-year investigation—
would be terminated in its entirety if the Court were to grant the unprecedented relief sought by
ExxonMobil—a result that would allow ExxonMobil to evade the very serious allegations of

unlawful deception in violation of c. 93A the Commonwealth has leveled against it.

8 While the Commonwealth would vigorously have opposed such a motion, First Circuit law
would not currently have categorically barred it. E.g., Jobs First Indep. Expenditure Pol. Action
Comm. v. Coakley, 2016 WL 6661142 (D. Mass. 2016) (granting Attorney General’s motion to
dismiss on other grounds and holding federal court will apply § 59H to state law claims).
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Strength of the Non-Movant Commonwealth’s Claims

The Commonwealth’s claims certainly “offer[] some reasonable possibility” of a
favorable decision, Blanchard I, 477 Mass. at 161, and that is all that is required to demonstrate
that they are colorable.® As in Blanchard 11, where the colorability of the nurses’ claim was
supported by an arbitration panel’s finding on the same facts, 483 Mass. at 208-09, the
colorability of the Commonwealth’s claims is bolstered by Judge Young’s observation that “[t]he
[Clomplaint, fairly read, alleges that ExxonMobil hid or obscured the scientific evidence of
climate change and thus duped its investors about the long-term health of its corporation and
defrauded consumers of its fossil fuel products” and “that [tlhe Commonwealth’s analogy to the
[wrongful conduct of the] tobacco industry is apt.” See Mass., 2020 WL 2769681 at *8. And the
Commonwealth’s claims are supported by an exhaustive investigation. See MTD Opp. 1-7.1°

Most significantly, this Court’s and the SJC’s decisions rejecting ExxonMobil’s
challenge to the Attorney General’s CID also support a colorability finding. Those decisions are
relevant because each court found the Attorney General’s investigation was lawful because the
facts of ExxonMobil’s historic knowledge about climate change supported her belief that

ExxonMobil violated c. 93A. Exxon, 479 Mass. at 327-28; In re Civil Investigative Demand,

° See also MTD Opp. 19-38 (describing why the Commonwealth has plausibly alleged
c. 93A claims against ExxonMobil).

10 Further, in October 2020, leaked ExxonMobil internal documents show that, due to its
expanded fossil fuel production growth strategy, the Company was projecting (pre-pandemic) a
17% increase in greenhouse gas emissions by 2025 (not including emissions from consumer use
of its products). Kevin Crowley & Akshat Rathi, Exxon’s Plan for Surging Carbon Emissions
Revealed in Leaked Documents, Internal Projections From One of World’s Largest Oil
Producers Show an Increase in Its Enormous Contribution to Global Warming, Bloomberg, Oct.
5, 2020 (Add-39) (“drive to expand both fossil-fuel production and planet-warming pollution”).
This revelation further demonstrates the colorability of the Commonwealth’s claim that
ExxonMobil is deceiving Massachusetts consumers through its misleading representations that it
is a clean energy leader whose products help consumers reduce emissions.

-14 -



2017 WL 627305 at *5 (“Attorney General has assayed sufficient grounds—her concerns about
Exxon[Mobil]’s possible misrepresentations to Massachusetts consumers—upon which to issue
the CID.”). Considering claims that might arise from that investigation, the SJC noted that “[a]
person may violate ... c. 93A through false or misleading advertising ... [and] that advertising
need not be totally false in order to be deemed deceptive”; “[t]he criticized advertising may
consist of a half-truth, or even may be true as a literal matter, but still create an over-all
misleading impression through failure to disclose material information.” Exxon, 479 Mass. at
320 (citation omitted). The SJC also found that Exxon’s historic documents (dating as far back
as 1976) are relevant to a determination whether ExxonMobil currently is violating c. 93A. Id. at
326 (documents “created more than four years ago ... still probative of Exxon’s present
knowledge on the issue of climate change, and whether Exxon[Mobil] disclosed that knowledge
to the public.”). Both courts also rejected ExxonMobil’s conspiracy theory that the Attorney
General acted in bad faith—in essence, the basis for its Special Motion. E.g., id. at 327-28. This
factor, too, indicates strongly that the Commonwealth’s suit is not a SLAPP suit.

Absence of Evidence that Movant ExxonMobil’s Petitioning Activity Was Chilled

ExxonMobil has not even claimed that the Commonwealth’s suit has chilled any of its
purported petitioning activities. See Mem. 1-20. That is no surprise, since there is no such
evidence; indeed, ExxonMobil essentially admitted in its federal challenge to the CID that its
speech has not been chilled, claiming it would “continue to” make public statements on the topic
of climate change. Br. of Att’y Gen. Healey at 29-30, Exxon Mobil Corp. v. Healey, No. 18-
1170 (2d Cir. Oct. 5, 2018), 2018 WL 4863426.

And, ExxonMobil has done just that—since the filling of the Complaint, ExxonMobil has

continued to develop and release misleading promotional materials, including a YouTube video
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released in August 2020 deceptively representing that ExxonMobil’s natural gas, comprised
largely of methane, a potent greenhouse gas that is 86 times more potent that carbon dioxide in
the near term, is a clean fuel that goes together with renewables like “peanut butter and jelly.”!
ExxonMobil continues to have a pervasive media presence—it airs advertisements, saturates
social media with its promotional materials, and, in 2020 alone, issued dozens of press releases,
including several concerning its purported clean energy developments.t? ExxonMobil’s
purported petitioning activity has not been chilled.

Potential Burden on Movant ExxonMobil of Damages Sought

The relief sought by the Commonwealth does not include damages; the Commonwealth
seeks only injunctive relief and the statutory penalties available under c. 93A. The Legislature
has already determined that a party that violates c. 93A may be liable for up to $5,000 for each
instance of unlawful conduct—an amount deemed an appropriate remedy by the Legislature.
Nor, for that matter, will the non-monetary relief requested in the Commonwealth’s Amended
Complaint impair ExxonMobil’s ability to lobby legislatures or executive agencies or express its
view in court. Instead, it seeks only to ensure that ExxonMobil stops deceptively marketing its
securities and fossil fuel products to Massachusetts investors and consumers—a value the First
Amendment promotes. See Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626, 651
(1985). This factor also demonstrates that the Commonwealth’s suit is not a SLAPP suit.

No Retaliation

Lastly, the Commonwealth’s claims were not brought in “retaliation” against

11 See Peanut Butter & Jelly, Natural Gas & Renewables, ExxonMobil,
https://www.youtube.com/watch?v=6K9f2uy2JzU (last viewed Oct. 24, 2020).

12 See ExxonMobil Newsroom, https://corporate.exxonmobil.com/News/Newsroom/News-
releases.

-16 -



ExxonMobil, that is, to chill any legitimate petitioning activity. Rather, the Commonwealth has
brought this action to protect Massachusetts investors and consumers from ExxonMobil’s
deceptive and misleading representations. The Commonwealth routinely undertakes such
actions, including recent c. 93A actions against Equifax, Purdue Pharma, VVolkswagen and others
where deceptive acts and practices have harmed Massachusetts consumers and/or investors.*3
When the Commonwealth files such suits, it is enforcing the law, not retaliating against
defendants for their unlawful acts.** Unfair or deceptive acts or practices proscribed by c. 93A
are not protected by 8 59H. See, e.g., Duracraft, 427 Mass. at 158-60, 168 (affirming dismissal
of § 59H motion where petitioning alleged to violate non-disclosure agreement).
The totality of the facts demonstrates unequivocally that the Commonwealth’s suit is not
a SLAPP suit, and ExxonMobil’s Special Motion must be denied.
B. ExxonMobil’s Misleading and Deceptive Representations and Omissions
Made in the Course of Marketing and Selling Its Securities and Fossil Fuel
Products in Massachusetts Do Not Constitute Petitioning.
Even if ExxonMobil’s misleading and deceptive representations were “petitioning”
covered by 8 59H, which they are not, infra pp.18-20, the First Amendment does not protect
them, since “[n]either the [First Amendment’s petitioning clause] nor the First Amendment more

generally protects petitions predicated on fraud or deliberate misrepresentation.” United States v.

Philip Morris USA, Inc., 566 F.3d 1095, 1123 (D.C. Cir. 2009) (citation omitted); see also id. at

13 Press Release, AG Healey Secures $18 Million Payment from Equifax over Data Breach
that Affected Nearly Three Million Massachusetts Residents (Apr. 17, 2020) (Add-48); Press
Release, AG Healey Sues Purdue Pharma, Its Board Members and Executives for Illegally
Marketing Opioids and Profiting From Opioid Epidemic (June 12, 2018) (Add-51); Press
Release, AG Healey Announces Record-Setting $20 Million Settlement by Volkswagen, Audi,
and Porsche for Knowingly Selling Illegally Polluting Cars and SUVs (Mar. 30, 2017) (Add-56).

14 See, e.g., In re Discipline of Att’y, 442 Mass. 660, 674 (2004) (denying anti-SLAPP motion
where action was initiated to discipline attorney, not “intimidate” petitioning right despite
dismissal of disciplinary charge).

-17 -



1123-24 (rejecting First Amendment petitioning defense because tobacco companies’ statements
were false and misleading); MTD Opp. 38-40.1> The Commonwealth alleges that ExxonMobil
has engaged in and continues to engage in the very conduct the First Amendment does not
protect—false and misleading communications to market its securities and fossil fuel products to
Massachusetts investors and consumers. E.g., Am. Compl. {1 1-2; see MTD Opp. 3-7, 9-12, 38-
40. The relief sought by ExxonMobil in its Special Motion—to shield its deceptive acts and
practices from c. 93A enforcement via dismissal of the Commonwealth’s action—is therefore
impermissibly broader than that afforded by the First Amendment and, by extension, § 59H,
which “protects only the ‘right of petition,”” Cardno ChemRisk, LLC v. Foytlin, 476 Mass. 479,
484 n.11 (2017) (citation omitted).

In any event, ExxonMobil has failed to show that the Commonwealth’s c. 93A claims are
based solely on ExxonMobil petitioning activities. A “communication must be made to
influence, inform, or at the very least, reach governmental bodies—either directly or indirectly”
to qualify as petitioning under 8 59H, and courts look to whether statements are “closely and
rationally related to the [governmental proceeding] and in furtherance of the objective served by
governmental consideration of the issue under review.” Blanchard I, 477 Mass. at 149. Absent
a plausible nexus between a statement and a government proceeding, the statement does not fall

within the definition of petitioning, id.,'® and § 59H will not apply.t” Because the ExxonMobil

15 ExxonMobil’s reliance on Baker v. Parsons to suggest a contrary rule is wrong: Baker
does not say § 59H protects deceptive petitioning. 434 Mass. 543, 553-54 (2001); Mem. 20.

16 The “archetypical” example of such a nexus “involves a party’s statement regarding an
ongoing governmental proceeding made directly to a governmental body” to secure a “favorable
outcome.” Blanchard I, 477 Mass. at 149 (citation omitted); see Duracraft, 427 Mass. at 161-62.

17 See Fustolo v. Hollander, 455 Mass. 861, 871 (2010) (newspaper articles about
controversial real estate project not protected by anti-SLAPP statute); Cadle Co. v.
Schlichtmann, 448 Mass. 242, 254 (2007) (lawyer’s non-petitioning statements not protected);
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communications that form the bases for the Commonwealth’s claims do not concern its
statements to legislative, executive, or judicial bodies and also do not have a plausible nexus to
any specific government proceeding, they do not constitute petitioning.

The Commonwealth’s First Cause of Action concerns ExxonMobil’s misleading and
deceptive representations to investors. Am. Compl. {{ 358-402, 470-536. For example,
ExxonMobil’s senior management made statements behind closed doors to top officials at
Boston’s major investment firms for the fundamental purpose of assuring those firms that
purchasing and holding ExxonMobil securities is a sound investment strategy. Id. 1 452, 456,
458-467. ExxonMobil failed to disclose its knowledge of the systemic, global financial risk of
climate change and downplayed concerns about climate change by, inter alia, misleadingly
representing it was prudently managing climate-change-related risk through the application of an
aggressively priced proxy cost of carbon—when, as it turns out, the so-called proxy cost of
carbon was a slick subterfuge and ExxonMobil recently admitted its carbon regulation cost
assumptions “had no impact on [its] income statement, balance sheet, or other financial
disclosures.” See id. 11 260, 384-402. None of these misleading statements to investors
constitute petitioning. To the extent the Commonwealth’s claims are based on ExxonMobil’s
misleading representations to investors during public meetings, on earnings calls, and in reports
like Managing the Risks, ExxonMobil’s Energy Outlooks, and its corporate reports that may

have reached regulators, see, e.g., id. 11 258, 368-76, 380-81, 491-495, 497, ExxonMobil has not

Kobrin v. Gastfriend, 443 Mass. 327, 341 (2005) (physician’s expert testimony for government
in regulatory proceeding not petitioning); Burley v. Comets Cmty. Youth Ctr., 75 Mass. App. Ct.
818, 823 (2009) (no protection for incidental observations not tied directly to petitioning
activity); Global NAPS, Inc. v. Verizon New England, Inc., 63 Mass. App. Ct. 600, 607 (2005)
(comments to newspaper with oblique references to petitioning activity not protected).
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identified a single plausible nexus between such statements and any specific government
proceeding. Blanchard I, 477 Mass. at 149. They thus do not constitute petitioning.®

The Second and Third Causes of Action concern ExxonMobil’s deceptive marketing.
The purpose of ExxonMobil’s marketing and branding campaigns is to create a positive
consumer perception of ExxonMobil and persuade consumers to purchase its fossil fuel
products.'® ExxonMobil pours millions into market research and advertising campaigns,
hawking its Synergy brand gasoline as “clean” and capable of reducing carbon dioxide
emissions, with the objective of selling more gasoline, see Am. Compl. {1 117-18, 538, 552,
570-96, 624-33, 663, 673, 697-704, 706, not to influence some yet-to-be identified government
proceeding. Accordingly, ExxonMobil’s marketing representations do not constitute petitioning.
Indeed, a contrary finding—that ExxonMobil’s marketing through the airwaves, Internet,
television, and print media constitute petitioning because they may reach representatives of some
government body—would eviscerate c. 93A’s remedial objectives, since every purveyor of
misleadingly marketed goods would claim the protection of § 59H in response to Attorney
General enforcement, a profoundly troubling result that this Court should summarily reject.

CONCLUSION

This Court should deny ExxonMobil’s Special Motion without an evidentiary hearing.

18 Allegations regarding any ExxonMobil lobbying efforts in the Amended Complaint are
included only for context and/or demonstrate why its current representations are deceptive.

19 See, e.g., Deven Desai & Spencer Waller, Brands, Competition and the Law, 2010 B.Y.U.
L. Rev. 1425, 1436 (“From the birth of modern branding to today, businesses have used brands
as a way to create demand, extract value from the supply chain, and control price.”).
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